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The purchasing power of the public sector is huge (2,7 Trillion EUROs, or 17% of EU GDP per year)
—> Decisions of the public sector to buy innovation can have a huge impact on our economy

Strategy Innovation
- 2020 Procurement - 2021

European
Innovation
Agenda - 2022

E. LETTA and M.
DRAGHI reports
-2024

—t—

R&D as the main driver ~ What is procurement of innovation
of future growth. Public and its two modalities (PCP and PPI),
authorities should use  possibilities already available in the
public procurement to Directives, encouraging the use of
promote it these instruments to modernize
public services, promoting
opportunities for SMEs, and providing
clarifications to public authorities.

Development of new
technologies by companies
located in Europe through
public procurement of
innovation.

Call to remove legal
barriers >  increase
competition &
transparency in public
procurement

The experts’ findings come at an important moment as the EC embarks on several new initiatives to
facilitate the access of innovative companies to the EU public procurement market:

the EU startup and scaleup strategy, the EU Innovation Act and the revision of the EU PP directives.



1. Current situation:

1.1- Does the government in your country stimulate
innovation procurement through specific policy legislation
or political decisions?

1.2- What are the primary legal frameworks / legal
guidance / standard government contracting clauses
governing innovation procurement in your country?

1.3 - Are there gaps in the current legal framework, legal
guidance or standard government contracting clauses that
hinder wider uptake of the procurement of R&D or the
purchase of innovative solutions?

1.4 — Is there specific legislation that facilitates (innovation)
procurement for startups/SMEs?

1.5- Are there any recent or upcoming legal reforms
affecting innovation procurement?

2. Main challenges:

2.1- Which legal techniques are underutilized in your
country that can foster innovation procurement?

2.2- What challenges do contracting authorities face when
attempting to procure R&D or innovative solutions?

2.3- What challenges do (small) companies face to
participate in innovation procurements?

Public procurement experts from 33 countries worked
together to assess the state of play across all EU Member
States and comparison with other parts of the world (incl.
UK, USA, Canada, South Korea, Japan and China).

5. Possible measures to stimulate
innovation procurement better at EU
level

3. Relevant case law:

3.1- Are there key cases in your country that set
precedents for legal aspects related to the
implementation of innovation procurement? 5.1- Is the legal framework for
innovation procurement at EU level

3.2- How have courts addressed issues related clear enough?

to specific techniques that foster innovation
procurement (e.g. use of preliminary market
consultations, use of exemptions/specific
procedures for buying R&D/prototypes/testing,
value for money award criteria,
overspecification of tender specs / use of
functional requirements, value engineering,
IPR, competition distortion, or contract
modifications in procurement)?

5.2- Are there techniques or
mechanisms that can foster
innovation procurement that are not
tackled sufficiently at EU level?

5.3- How can the use of certain EU
procurement procedures or
mechanisms be improved from the
legal perspective?

3.3- What lessons can be drawn from case law
to improve the legal framework around
innovation procurement in your country?

5.4 - Could you flag things that are
done to foster innovation
procurement in other jurisdictions
outside of the EU that the EU could

. . . 2
4, Possible solutions at national level: learn from:

4.1. How could the challenges be overcome in
your country?

4.2. What measures or reforms in the legal
framework of your country could improve the
uptake of innovation procurement?
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been

have
collected over the past years

12+ barriers

from innovators that are
struggling to bring their
innovations to the public
procurement market, or in
other words,

Companies see the need for
12+ big measures that they
think are instrumental to
scale up innovation
procurement more widely in
Europe.






Recommendations — EU Innovation Act

For innovation procurement spend to gradually over time reach 20% of total public procurement spend

one legal regime for joint procurements by public buyers from different EU MS, to simplify buying innovative
solutions together and enabling companies to grow across EU (e.g. under EU’s Financial Regulation)

In Europe, the Directives leave Member States and contracting entities free to use whatever regime they
prefer = Leave IPR ownership by default with the funding recipient/innovator in all forms of public
funding (in grants, procurements done with public money, public loans, public R&D
scholarships/stipends etc).

©2025 CORVERS



Recommendations — EU Innovation Act

1) Value for money awards (with max 50% weight for price criterion) always for strategic technologies
and strategic sectors. LIMIT lowest price awards only for standard products (no quality variation among

suppliers).

2) Give preference to functional specifications.

3) Value engineering proposals in large and smaller strategic contracts.
4) Allow/make available simplified multiple sourcing approach.

5) Establish clear conditions to reinforce EU strategic autonomy.
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Recommendations — EU Innovation Act

A. Stop unfair disqualification from procurement procedures
=Allow bidders to prove financial capacity via any means (not only turnover)

=Do not disqualify bidders solely based on lack of performance history, unless unusual professional
experience or specialized facilities are needed for the contract

B. Reduce red tape and accelerate the procurement process
= Define clear timeline for deliverables/procurement steps in tender specifications (often missing)
= Publish whenever possible the preliminary ranking of offers after the opening of tenders
= Set a maximum time limit for procurers to evaluate offers —and adhere to it (decision time is too long)
= Require tender docs be published in machine processable format (so automatic translation can be used)
C. Protect basic rights of small companies
= Create an accelerate payment regime for SMEs (within max 15 days alike in US)
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Recommendations — EU public procurement directives

- Common and harmonized definition of Innovation Procurement. Currently found in soft law
instruments such as the Guidance on Innovation Procurement from the EC

- Introduce same definition of R&D procurement from defence procurement directive in the classical and
utilities directives.

-  Make procurement procedures innovation friendly and clarify procurement specific implementation
aspects (e.g., IPR example).

Bayh-Dole
- Tender docs must define distribution of IPR rights & obligations in line with IPR /trade secret law.
- Confidentiality/IPR/trade secrets must also be respected during preliminary market consultations.

- Require equal treatment of bidders regardless of where in the EU they protect their IPR.
©2025 CORVERS



Recommendations — EU public procurement directives

1 Require buyers to do a market research/state of the art analysis, to understand the state of play
across the EU market, including EU funded R&l outcomes, before launching an innovation
procurement.

O Require buyers to do a preliminary market consultation before launching an innovation
procurement, to cross-check key draft procurement clauses with suppliers and understand the
positions of different players.

1 Require buyers to use the new TED notice for announcing preliminary market consultations.

d Require buyers to use the new field in TED notices to indicate if it concerns an innovation
procurement.
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Conclusions

Based on the national analysis, there is a need for more guidance on
how to implement more and better innovation procurement projects.

Many underutilised techniques, like market consultations, value for
money award criteria, functional requirements, innovation-friendly IPR
regimes and value engineering clauses for continuous improvement
can be implemented within the current legal frameworks.

Nevertheless, adopting the recommendations will

to leverage innovation procurement to modernise public
services and boost industrial growth, including for startups/SMEs and
all innovative companies.

Enhanced EU legislation will enable public buyers to drive
technological advancements and secure Europe’s
in global markets.
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The EAFIP Webinar

For more information regarding the webinar, agenda, presentations and the recording of the webinar,
please visit the following link: INNOVATION PROCUREMENT UPTAKE: Overcoming barriers in the legal

framework that hamper wider implementation of innovation procurement | Research and Innovation

This webinar presented the (preliminary) findings of the EC expert group on how
to overcome the legal barriers signaled in the Draghi and Letta reports that
hamper widespread implementation of innovation procurement within the
different EU Member States.

The webinar was organized in collaboration with EAFIP in the context of
the Expert group on Innovation Procurement Initiative of DG RTD of the
European Commission, coordinated by Corvers Procurement Services.

Part | of the webinar presented a general overview of the preliminary key
findings of the state of play and lessons learnt of EU countries

Part Il of the webinar presented a general overview of the preliminary key
findings of the state of play and lessons learnt of the Non-European countries;
USA, Canada, Japan and South Korea.

For any questions or information, please contact Ana Lucia Jaramillo
(a.jaramillo@corvers.com).

WEBINAR

INNOVATION PROCUREMENT UPTAKE:
Overcoming barriers in the legal framework that h
wider implementation of innovation procurement

20 February 2025
10.00 - 13.35 CET
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https://projects.research-and-innovation.ec.europa.eu/en/strategy/support-policy-making/shaping-eu-research-and-innovation-policy/new-european-innovation-agenda/innovation-procurement/eafip/innovation-procurement-uptake-overcoming-barriers-legal-framework-hamper-wider-implementation
https://projects.research-and-innovation.ec.europa.eu/en/strategy/support-policy-making/shaping-eu-research-and-innovation-policy/new-european-innovation-agenda/innovation-procurement/eafip/innovation-procurement-uptake-overcoming-barriers-legal-framework-hamper-wider-implementation
mailto:a.jaramillo@corvers.com
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Thank you for
your attention!
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